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Introduction to the problem

This preliminary analysis of a difficult and multi-faceted
set of health care issues was first prepared for a
presentation to the Canadian Dental Regulatory
Authorities Federation on October 24, 2008 in Montreal.
In sequence, we pose the issue of serology testing of
applicants, students, members and membership
candidates in dental schools and dental regulatory
bodies; describe the incidence and rationale of such
testing; provide an introduction to applicable human
rights principles; and offer some tentative observations
on the legality of such testing. Any individual case or
policy, of course, deserves an individualized factual and
legal assessment.

Professional regulators and serology testing

Most dental schools and some hospitals in Canada are
considering the implementation of serology testing and
expressing concerns about the potentially serious
consequences of failing to take action. The majority of
dental regulators currently have a process in place for
members who are Hepatitis B positive. The process of
the Royal College of Dental Surgeons of Ontario
(RCDSO) involves the creation of an expert panel that
normally consists of a virologist, haematologist, and
infection control expert. These individuals meet
anonymously with the member or applicant whose
serologic status is at issue to make recommendations
regarding necessary restrictions for safety purposes. The
applicant or member is permitted to have a
representative on the panel. Ultimately, the member or
applicant will be asked to accept the recommendations
of the panel. If he or she does not do so, the Registrar can
invoke the Fitness to Practise provisions of the Regulated
Health Professions Act.!

The College of Physicians & Surgeons of Ontario (CPSO)
policy on blood-borne pathogens indicates that “all
practising physicians in Ontario should conscientiously
and rigorously adhere to the principles of universal
precautions in their practice.” The policy also states that
all practising physicians should be immunized against
Hepatitis B for the protection of themselves and their
patients. While a small number of individuals may not
respond to the vaccine, such individuals are encouraged

to seek additional or higher doses of vaccine or a
different vaccine to make every effort to obtain
seroconversion.’

Furthermore, the policy states that all physicians who
perform exposure-prone procedures are ethically
obligated to know their serologic status as regards HBV,
HIV and HCV.* Periodic testing is recommended. A
physician who performs exposure-prone procedures and
learns that he or she is positive for HIV, HBV or HCV is
ethically obligated to contact the College for a review of
whether this status will have an effect on his or her
medical practice. The College will make practice
modifications where appropriate on the advice of
experts in the field.’ In practice, few physicians report a
positive HIV, HBV or HCV status to the CPSO.

Canadian dental schools and serology testing

In 2000, a peer-reviewed medical journal article
discussed the risk of transmission of Hepatitis B virus
from dentists to patients and completed a survey of
Canadian dental schools regarding serology testing
policies.® The article notes that chronic carriers of
Hepatitis B with e antigen (HBeAg) pose significantly
higher infectivity than carriers for Hepatitis B without
the e antigen. It cites Health Canada’s policy
recommending mandatory Hepatitis B vaccination of
dentists and health care workers who perform
“exposure-prone procedures” as well as subsequent
mandatory serology tests to confirm immunity.’
Although there had been no reported Hepatitis B
transmission from dental student to a patient at the time
the article was published, the author considered such
transmission to be a risk posed particularly since dental
students may still be developing their clinical skills and
may be prone to making mistakes.® Standard precautions
do not completely prevent exposure and transmission
of Hepatitis B. From 1972 to 1999, 46 health care
workers, nine of whom were dentists, transmitted
Hepatitis B to their patients.’ Needle-stick injuries

were also relatively common.

The article surveyed ten Canadian dental schools and
found that eight of them required successful applicants
to provide documented evidence of Hepatitis B
vaccination. The other two schools encouraged but did
not formally require Hepatitis B vaccination. Three of the
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schools required applicants to undergo serological
testing after Hepatitis B vaccination to confirm
immunity." University of Alberta’s legal position for
screening applicants and excluding HBeAg carrier was
as follows:

A university may successfully defend against a
claim of discrimination, on the basis that the
denial of service or facilities is reasonable and
justifiable in the circumstances. For example,
excluding students with certain infectious
diseases from participating in a clinical placement
would be discriminatory but may nevertheless be
reasonable and justifiable in the circumstances
having regard to the competing interest of patient
safety. In order to successfully rely on health or
safety considerations to justify a discriminatory
rule or practice, it must be shown on the basis of
authoritative and up-to-date medical scientific or
statistical information, that there is a sufficient
risk to others."

A 2003 review of Canadian dental schools indicated a
variation in policies across schools, with some
prohibiting the clinical activities of infected dental
students, and others recommending vaccination and
nothing more." A current online search of the websites
for Canadian dentistry programs indicates that a number
of schools require applicants to be tested for Hepatitis B.
At the Schulich School of Medicine and Dentistry at the
University of Western Ontario, applicants are required to
be tested for Hepatitis B surface antigen. Those who test
positive for Hepatitis B e antigen and/or if the Hepatitis
B viral DNA is positive, an offer of acceptance will be
withdrawn and registration to the program will not be
completed. The University’s page on admission states
the requirement as follows:

“Current information indicates that there is a
potential risk of transmission of Hepatitis B from
practitioner to patients in the clinical dental
setting. Therefore, applicants will be required to
be tested for Hepatitis B surface antigen by
Student Health Services at The University of
Western Ontario. Applicants who test positive for
Hepatitis B surface antigen will be tested for
Hepatitis B “e” antigen and Hepatitis B viral DNA

to help determine infectivity risk. If Hepatitis B “e”
antigen and/or Hepatitis B viral DNA is positive,
the offer of acceptance will be withdrawn and
registration to the DDS program will not be
completed. Should a student’s HBV serostatus
change, his/her eligibility for admission could be
reassessed.”"

At the University of British Columbia (UBC), potential
applicants are advised that Hepatitis B antigen positive
status may limit their ability to complete the dentistry
program or to practise dentistry after graduation. The
statement provided by UBC specifically states that
accommodation through the elimination of procedures
with a high risk of exposure are not possible within the
field of dentistry:

“Students who are Hepatitis B antigen positive
may pose a risk of passing infection to others.
While the UBC Faculty of Dentistry does not
currently take Hepatitis status into account when
admitting students, potential applicants should
know that Hepatitis B antigen positive status may
limit their ability to complete our DMD program
or to practise dentistry after graduation. While
medical schools may offer a modified course of
training (e.g. no invasive procedures) during the
MD program and suggest “non-operative” career
choices, dentistry is a surgical specialty involving
the regular and ongoing performance of invasive,
and therefore potentially infective, operative
procedures as part of its education and practice.
These procedures are an integral and required part
of the DMD educational program and therefore
cannot be modified to accommodate Hepatitis B
antigen positive students. While the Faculty
currently recommends and teaches standard
precautions for all clinical procedures regardless
of the health status of the operator or the patient,
potential applicants who are Hepatitis B antigen
positive should nevertheless consider another
career choice that offers alternatives to
performing invasive procedures. All students are
strongly encouraged to know their serological
status for Hepatitis B prier to applying to the DMD
program at UBC.”"* (Emphasis added)

4 Ensuring Continued Trust ® DISPATCH ¢ MAY/JUNE 2009



The University of Toronto requires accepted applicants
to provide documentary proof of current immunization
against Hepatitis B. McGill University requires proof of
Hepatitis B vaccination and positive anti-Hepatitis B
surface antigen serology. Students who do not meet
these requirements will be forced to withdraw. McGill’s
website indicates:

Proof of immunity must be written and signed
by either a nurse or a physician and include
the following:

[...1

Proof of Hepatitis B vaccination and positive anti
Hepatitis B surface antigen serology (i.e. anti-
HBs). “Immunity” to Hepatitis B may be
documented by both a positive anti-Hepatitis B
core antigen serology (i.e. anti-HBc) and absence
of Hepatitis B surface antigen (i.e. HBsAg). In this
latter case, vaccination is not necessary.

[...]

There are no exceptions to these requirements.
Students who do not meet these requirements will
be asked to withdraw.

Background: Hepatitis B

As of 2003, there were an estimated 350 million chronic
carriers of Hepatitis B worldwide, with a prevalence of
10-18 per cent in surgeons.'” HBV can be transmitted by
“percutaneous exposure, permucosal exposure, sexual
contact, or perinatally”." The estimated risk of
transmission from a health care worker infected with
HBV to a patient is 240-1400 transmissions per 1,000,000
procedures."” The seroconversion rate for an unprotected
individual after significant exposure to an HBeAg
positive health care worker is 19-30 per cent.”® For an
HBeAg negative health care worker, the risk is estimated
to be 5 per cent.”

Prevention and treatment of HBV and compliance
with standard precautions

Recombinant vaccine can provide a 95-99 per cent
protective immune response against an HBV infection.
In addition to vaccinations for dental students, surgical
patients can be offered immunization prior to elective
invasive procedures.” Standard precautions and the use

of double gloves can also limit transmission, yet studies
indicate that compliance with standard precautions may
be lower than one would expect. One study published in
the mid-1990s revealed a compliance rate of 31.3 per
cent with standard precautions across emergency
departments, dental clinics, and plastic surgery clinics.*
The explanation for such a low adherence rate to
standard precautions is unknown. Active efforts to
maintain compliance with standard precautions are
essential to help prevent transmission.*

The provision of antiviral therapy to an infected health
care worker may enable a health care worker to perform
his or her job while limiting the risk of transmission to
patients. Some studies indicate that suppressing the viral
load in HBV-infected health care workers can minimize
the risk of doctor to patient transmission such that
further job modifications may not be required.*

Such measures may satisfy the legal duty to
accommodate, which we discussed below.

Guidelines for health care workers

In the United States, the Center for Disease Control
suggests in its guidelines for infection control in dental
settings that an HEeAg positive HBV carrier should be
restricted from performing exposure-prone invasive
procedures until a review has been conducted by an
expert panel.” This restriction would remain in place
until the individual is HBeAg negative. The Society for
Healthcare Epidemiology of America recommends that
HBeAg positive health care workers should not perform
exposure-prone procedures.”

In 1996 Health Canada recommended in its guidelines
that any health care worker or student who is infected
with a blood-borne pathogen and who performs or will
perform exposure-prone procedures be referred to an
expert panel.”

Information on risks of transmission may be very
important to patients, particularly if they could easily
have the procedure performed by another individual.
However, the long term effects of an illness such as
Hepatitis B may be less of a concern for a terminally ill
patient. As a frame of reference, patients frequently
consent to the risk of death from anaesthesia, which is
10 per 1,000,000.%
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Perception of risk

In examining the issue of risk to the public from an
infected health care professional, one must balance
the rights of the health care worker, professional
organizations, and others. A brief discussion of this
balance is provided by the Public Health Agency

of Canada:

Along with the actual risks of transmission of HBV,
HCV or HIV the risk perceived by the public has to
be considered in determining an acceptable risk.
Alay person’s perception of risk can lead him or
her to believe that a) even if only one life is saved,
an action is worth taking, and b) any identifiable
risk of transmission is unacceptable. When zero
risk is not attainable, recommendations must
strike a balance between the rights and reasonable
expectations of the public and the rights and
responsibilities of individual HCWs, health care
facilities, professional organizations, licensing
bodies and governmental health departments.
The public has rights that must be protected, but
the public also has responsibilities. In this
situation the public’s responsibilities include

the following:

a) basing perceptions on reliable information
and sound scientific principles, and

b) giving due consideration to the rights of the
infected HCW.»

HIV

There has been a shift towards making HIV testing
programs more routine in certain circumstances over
the past 15 years.” One area of testing involves the
routine screening of pregnant woman and/or newborns.
The United States has moved towards “opt-out routine
HIV screening for pregnant women and routine or
mandatory screening for newborns once therapies
become available to reduce the risk of perinatal
transmission.”' In Canada, most provinces have a
version of prenatal HIV screening as well.

Mandatory HIV testing may also occur for health and
safety purposes of third parties. The least controversial
example of this is the testing that occurs in the blood
donation process.”? Another area involves post-exposure

testing for those who have been exposed to the blood or
body fluids of HIV or other blood-borne pathogens.
Three standard examples of circumstances involving
post-exposure testing involve individuals who have been
exposed through accidents, such as individuals who have
been exposed in emergency medical situations; those
who have been exposed through the performance of
their duties, such as police officers and emergency
responders; and those exposed through criminal activity,
such as victims of sexual assault.*

Post-exposure testing

Legislation in Ontario, Alberta, Nova Scotia, and
Saskatchewan permits mandatory testing under some
circumstances. In Ontario, victims of crimes and good
samaritans can apply to have the “source” party tested
for HIV, Hepatitis B, and Hepatitis C.** In Alberta, certain
emergency first aid caregivers, firefighters and police
officers who have been exposed to the blood or body
fluid of another may apply for compulsory testing of the
relevant individuaL.* Similarly, in Nova Scotia, one can
apply for a testing order if exposed as a victim of a crime,
as one who provided emergency health care services or
duties as a firefighter, peace officer, police officer, or
prison guard, or as someone who performed some other
function in relation to the source person that is not set
out in the regulations.* Although legislation provides for
post-exposure testing in several provinces, it is not
without its critics. Some argue that such testing may
violate the section 7 and section 8 Charter rights of
security of the person and freedom from unreasonable
search and seizure.”

Testing of visitors and immigration applicants

HIV testing has also been imposed on visitors and
potential immigrants in various countries, although such
testing has been rejected by international guidelines.®
The medical examinations required of visitors and
immigration applicants to Canada may include
screening for HIV infection. The immigration testing
rules are justified as necessary to implement the
provisions of the Immigration and Refugee Protection
Act which target those who are “reasonably...expected to
cause excessive demand on health or social services.”*
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HIV infected physicians

While physicians owe their patients a fiduciary duty, it is
not clear whether or not HIV infected physicians must
disclose their status to their patients.” There has been
little litigation in this area under Canadian law. There
have, however, been cases in which dentists have been
found to have discriminated against patients with HIV by
refusing to treat them on the basis of HIV infection.”
After facing public scrutiny regarding an HIV-infected
physician, the Quebec College of Physicians (the College)
released a statement regarding its policy on the subject.*
In exploring the issue of infected health care workers,
the policy provides information that is useful to the
analysis at hand. The College adopted the definition

of an exposure-prone procedure proposed at the
Canadian Consensus Conference on Infected Health
Care Workers in 1998:

a) digital palpation of a needle tip in a body
cavity (a hollow space within the body or one
of its organs) or the simultaneous presence of
the health care worker’s finger and a needle or
other sharp instrument or object in a blind or
highly confined anatomic site, e.g. during
major abdominal, cardiothoracic, vaginal
and/or other orthopedic operations, or

b) repair of major traumatic injuries, or

¢) major cutting or removal of any oral or
perioral tissue, including dental structures

[...].B

Regarding the fitness to practise of those physicians

who test positive for blood-borne pathogens, the College
indicated that an infected physician will be unfit to
practise unless he or she submits to a professional
practice evaluation by a committee of experts:

“An infected physician who performs exposure-
prone procedures is presumed to be unfit to
practise his or her profession if he or she has not
submitted his or her professional practice to an
evaluation by a committee of experts or if he or
she does not respect the practice restrictions to
be observed.”*

The College advocated against a “zero-risk” policy,
stating that such a standard could lead to inappropriate
screening, stigmatization, and a lack of respect for one’s
human rights. The College also stated that coercive
measures can lead to secretiveness and therefore
increase the risk of exposure to patients rather than limit
it.” Foreshadowing the human rights principles which
we discuss below, the policy of the College did not
support systematic screening of its members, finding
such a process to be “medically unnecessary and
potentially harmful” for the following reasons:

— one cannot screen for all blood-borne
pathogens;

— blood tests have their limitations;

— theresults provide information on past
exposures only;

— one cannot guarantee against future infections;

— one cannot establish a periodicity for
blood testing;

— one cannot guarantee an absence of risk even
with screening.”

Furthermore, the College outlined five broad guidelines
for the practice of its physicians:

1) Physicians must apply standard precautions for the
prevention of infections.

The College stated that the application of standard
precautions is the best means of protecting both patient
and physician against any pathogen. The College also
advised that every medical student, medical resident,
and physician act at all times as if every patient had a
blood-borne infection.*

Standard precautions were said to include:

— immunization against Hepatitis B and later
verification of immunity;

— personal protection measures applicable
during surgical procedures, according to
standards in effect.

Ensuring Continued Trust ® DISPATCH ¢ MAY/JUNE 2009



The Legal and Human Rights
Ramifications of Serology Testing
for Dental Professionals

For example, this includes:
— the use of protective clothing;
— the wearing of two pairs of gloves;
— the use of needle holders;

— the use of the no-touch technique, which
consists of using a tray as intermediary to hand
over instruments;

— the use of electric bistouries or any other
devices that prevent bleeding;

— the use of blunt needles or suturing techniques
without needles.”

The remainder of the College’s guidelines were
as follows:

2) Physicians exposed in a personal or
professional context to blood-borne
pathogens must know their status regarding
these infectious agents.

3) Physicians must consult an attending
physician if they are infected.

4) Infected physicians must have their
professional practice assessed initially and
periodically by a committee of experts, if they
perform exposure-prone procedures. They
must then comply with the recommendations
made by this committee.

5) Physicians must know and respect the Code of
Ethics of Physicians.*

Disability in services, employment and
vocational associations

Section 1 of the Ontario Human Rights Code* guarantees
the right of every person to be treated equally with
respect to services, goods and facilities. In Trinity
Western University v. College of Teachers (British
Columbia)* and in Peel Board of Education v. Ontario
(Human Rights Commission),*” education was held to be
a service under the Code. The right to equal treatment
applies to dental students in publicly and privately
funded educational facilities including universities and
clinical settings.” As such, s. 1 of the Code provides
protection in professional schools such as dental
faculties. Equally, s. 1 applies to patients in health care
facilities. The provision reads as follows:

Every person has a right to equal treatment with
respect to services, goods and facilities, without
discrimination because of race, ancestry, place of
origin, colour, ethnic origin, citizenship, creed,
sex, sexual orientation, age, marital status, family
status or disability.*

Section 5(1) guarantees the right of every person to be
treated equally in employment setting discrimination.
The section applies to employees and self-employed
individuals in any dental practice or hospital.

Section 6 also prohibits discrimination on similar
grounds, including disability, in relation to membership
in vocational associations. These include self-regulating
professional bodies such as dental regulators. The
provision reads as follows:

Every person has a right to equal treatment with
respect to membership in any trade union, trade
or occupational association or self-governing
profession without discrimination because of
race, ancestry, place of origin, colour, ethnic
origin, citizenship, creed, sex, sexual orientation,
age, marital status, family status or disability.*

“Disability” as defined in s. 10(1) of the Code includes:

(a) any degree of physical disability, infirmity,
malformation or disfigurement that is caused by
bodily injury, birth defect or illness and, without
limiting the generality of the foregoing, includes
diabetes mellitus, epilepsy, a brain injury, any
degree of paralysis, amputation, lack of physical
co-ordination, blindness or visual impediment,
deafness or hearing impediment, muteness or
speech impediment, or physical reliance on a
guide dog or other animal or on a wheelchair or
other remedial appliance or device...*

Accommodation and undue hardship

Under sections 5, 6 or 7 of the Code, there is a duty to
accommodate an individual with a disability up to the
point of undue hardship. In a policy paper on drug and
alcohol testing, the Ontario Human Rights Commission
refers to Entrop® and Meiorin® in stating that while such
testing is prima facie discriminatory, employers can
justify discriminatory rules if they meet the following
three-part test®:
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1) The employer has adopted the standard or test
for a purpose that is rationally connected to
the performance of the job;

2) The employer adopted the particular standard
or test in an honest and good faith belief that it
was necessary to the fulfillment of that
legitimate work-related purpose; and

3) The standard or test is reasonably necessary to
the accomplishment of that legitimate work-
related purpose. To show that the standard is
reasonably necessary, it must be
demonstrated that it is impossible to
accommodate individual employees sharing
the characteristics of the claimant without
imposing undue hardship upon the employer.

This test has been clarified by the Hydro-Quebec® case,
in which the Supreme Court of Canada noted that the
term “impossible” as originally used in Meiorin had led
to difficulty with the concept of undue hardship. The
court stated:

The test is not whether it was impossible for the
employer to accommodate the employee’s
characteristics. The employer does not have a
duty to change working conditions in a
fundamental way, but does have a duty, If it can
do so without undue hardship, to arrange the
employee’s workplace or duties to enable the
employee to do his or her work.”!

While this jurisprudence refers to an employment
context, the duty to accommodate to the point of undue
hardship is equally applicable to services and regulatory
bodies.

The onus is on the university, hospital or dental college
to demonstrate that it would suffer undue hardship if it
undertook further efforts to accommodate the
applicant’s or member’s disability; for example, by
standard precautions or modification of dental services
or instruction.

Undue hardship is a difficult threshold to meet. It means
more than mere hardship.® In Ontario it can take into
account only two factors: cost and health and safety risk,
including protection of the public or other dental
students, professors or practitioners.* And to constitute

undue hardship, the accommodation must threaten
the significant interests of the institution, such as
its financial well-being or the essential character of
its activity.

Serology testing for HIV and Hepatitis

In its policy statements, the Ontario Human Rights
Commission recognizes AIDS and other HIV-related
medical conditions as disabilities under the Ontario
Human Rights Code.* All persons infected with HIV or
HIV-related illnesses are protected against
discrimination in employment services and vocational
associations.” In Biggs v. Hudson,* the British Columbia
Human Rights Council held that AIDS was a disability
within the meaning of the Act.”

The Commission’s Policy on Employment-Related
Medical Information does not directly address serology
tests for communicable diseases.*® As a matter of policy,
the Commission recommends that any medical
assessment “to verify or determine an individual’s ability
to perform the essential duties of a job” should take
place only after a conditional offer of employment is
made.” Doing so allows the applicant to be considered
based on his or her merits during the selection process.”
Employment-related medical assessments are generally
discriminatory unless there are bona fide reasons as
justifications.” Section 3 of the policy on HIV/AIDS-
related discrimination also addresses standard
precautions and medical testing for employment.™

In the context of serology testing for dental students and
professionals, the policy would dictate assessments
should only take place after a conditional offer of
acceptance or employment has been made.

Drug and alcohol testing of employees

The law on drug and alcohol testing of employees may
afford a useful analogy to the serology testing of dental
professionals. The recent decision in Alberta (Human
Rights and Citizenship Commission) v. Kellogg Brown &
Root™ (KBR) is the first appellate case that explicitly
recognizes the employer’s right to impose pre-
employment drug testing in safety sensitive jobs. The
court declined to follow the Entrop™ decision in Ontario,
and held that a testing policy that targets those who test
positive for drugs does not necessarily offend human
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rights. The court found that the employer’s policy did
not proceed from a perception that all persons who
tested positive for drugs and alcohol were addicted
(and therefore disabled), but rather, that those who
use drugs posed a safety risk in an inherently
dangerous workplace.

The case involved a prospective employee who was
offered employment on the condition that he pass a pre-
employment drug test. Mr. Chiasson was allowed to start
his job before the results of the test were in. When the
results came back positive for marijuana usage, the
employee was dismissed. Mr. Chiasson filed a human
rights complaint following his dismissal, alleging that he
had been discriminated against on the basis of a
perceived disability.

The employee alleged that he was discriminated against
on the basis of an addiction although admitting that he
was not addicted to marijuana. The court held that
although there is an overlap between the effects of casual
drug use and drug use by an addict, that does not mean
that the testing policy of the employer created a
perception that a casual drug user is an addict. Rather,
the policy flowed from the premise that any level of
alcohol in a driver’s blood reduces his ability to operate
the employer’s vehicles safely. In this case, there was no
discrimination within the meaning of the human rights
statute, so no issue of accommodation or bona fide
occupational qualification arose. The court did not
answer whether the company’s drug testing policy
discriminated against addicts generally as it found that
this question was not before the court.

The Alberta Court of Appeal decision is significant as it
declined to follow the Ontario ruling in Entrop v.
Imperial Oil Limited.” In Entrop, drug and alcohol
testing prior to employment, and random testing, were
found to be impermissible because such tests did not
measure current impairment, but only whether a drug or
alcohol was present in the body.

While the recent finding in KBR provides support for
testing in safety sensitive environments, the distinction
arises that the employee in KBR did not have a disability,
and as such, accommodation did not have to be
considered. In contrast, an individual who tests positive

for Hepatitis B or C or HIV would be held to have a
disability under the Code, and thus a duty to
accommodate would exist to the point of undue
hardship.

Drug and alcohol testing as a medical examination
Since testing for drug or alcohol use constitutes a
medical examination, the OHRC policy guide (relying to
a great extent on Entrop) indicates that the following
principles should be kept in mind™:

i) Employment-related medical examinations or
inquiries, conducted as part of the applicant
screening process, are prohibited under
section 23(2) of the Code.

ii) Pre-employment medical examinations or
inquiries at the interview stage should be
limited to determining an individual’s ability
to perform the essential duties of a job.

iii) In order to implement a testing program prior
to hiring, the employer must therefore be able
to demonstrate that pre-employment testing
provides an effective assessment of the
applicant. Since drug testing cannot be shown
to actually measure impairment, pre-
employment drug testing should not be
conducted. Although there has been no clear
indication from the courts, it is the
Commission’s view that, in the absence of
clear medical research, pre-employment
alcohol testing does not appear to predict an
employee’s ability to perform the essential
requirements of a safety-sensitive position. All
it can do is assess impairment before the
person is actually on the job. It is therefore
difficult to see how an employer could justify
pre-employment alcohol testing.

iv) Medical examinations to determine an
individual’s ability to perform the essential
duties of a job should only be administered
after a conditional offer of employment has
been made, preferably in writing.
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v) Where drug or alcohol testing will be a valid
requirement on the job, the employer should
notify job applicants of the requirement at the
time that an offer of employment is made.
The circumstances under which such testing
might be required should be made clear to
the applicant.

vi) If the applicant or employee requests
accommodation in order to enable him or her
to perform the essential duties of the job, the
employer is required to provide individual
accommodation unless it is impossible to do
so without causing undue hardship.

The OHRC policy paper indicates that drug and alcohol
testing should be limited to determining actual
impairment of an employee’s ability to perform or fulfill
the essential duties or requirements of the job. It should
not be directed towards simply identifying the presence
of drugs or alcohol in the body. In applying this rule to
the context of serology testing for dental professionals,
clearly such testing would not be justified for the sake of
identifying those affected by Hepatitis B alone. Rather,
the actual impairment or the ability of a dental student
or professional to perform the essential duties of the job
as a result of his or her Hepatitis B positive status would
have to be demonstrated to justify the testing. In the case
of Centre d’accueil Sainte-Domitille v. Union des
employés de service, local 298, an arbitrator ruled that
an employer does not have the right to require a medical
examination where the purpose is merely to obtain
evidence that the employee is HIV-positive, when that
status poses no danger to others.

Drug and alcohol safety that has no demonstrable
relationship to job safety and performance has been
found to be a violation of employee rights.” The
relationship and rational connection between such
testing and job performance is an important component
of a testing policy. The OHRC paper indicates that the
testing policy must not be arbitrary in terms of which
groups of employees are subject to testing, and notes
that only testing new or returning employees but not
others may not be justifiable depending upon the
objectives of a company s testing policy.” By analogy
then, it may not be justifiable for dental schools to

implement a policy of testing only new applicants to the
school for Hepatitis B where existing students are not
being tested.

Applying these principles to serology testing, dental
schools would need to keep in mind that medical
examinations as part of the screening of applicants
would likely be prohibited, and that medical
examinations prior to admission or at the interview
stage should be limited to determining an individual’s
ability to perform the essential duties of the position.
If students are to be tested, this should only take place
after a conditional offer of acceptance is made.
Furthermore, if serology testing will take place during
the program, students should be notified of the
requirement at the time that an offer of acceptance

is made.

The central question is whether a positive Hepatitis B
serostatus does in fact prevent a student from
performing the essential elements of the dental school
program, or conversely, whether accommodation is
possible. Are there safety precautions that are sufficient
to prevent the transmission of the disease? Would it be
possible to opt out of any especially high risk procedures
to ensure safety, or are such procedures a critical
component of the schooling? According to the following
posting on the University of British Columbia’s website,
modifications would not be possible:

While medical schools may offer a modified
course of training (e.g. no invasive procedures)
during the MD program and suggest “non-
operative” career choices, dentistry is a surgical
specialty involving the regular and ongoing
performance of invasive, and therefore potentially
infective, operative procedures as part of its
education and practice. These procedures are an
integral and required part of the DMD educational
program and therefore cannot be modified to
accommodate Hepatitis B antigen positive
students.”
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Individualized or personal accommodation

Section 17 of the Code is also relevant to this analysis, as
it requires that individualized or personalized
accommodation measures are taken to accommodate
someone with a disability. As such, the OHRC policy
guide indicates that policies resulting in automatic loss
of employment, reassignment or inflexible reinstatement
conditions without regard for personal circumstances
are unlikely to meet the requirements of s.17.
Nevertheless, it is recognized in some circumstances that
a person’s disability may preclude performance of the
essential duties of a job, in which case s.17 will not be
infringed due to differential treatment.

Based on the information that we have received, it seems
that personal accommodation is more feasible in
medical schools versus than in dental schools as it would
be possible for physicians to avoid exposure-prone
procedures. Activities in the dental field may inherently
involve a high degree of risk. This again leads back to a
factual analysis of whether modifications are possible for
dental students and dentists. Are there certain high risk
procedures that a student or dentist can refrain from
performing for the purposes of accommodation, or are
the procedures an integral part of the dentistry program
that cannot be modified, as indicated on the University
of British Columbia’s website? Would standard
precautions, the immunization of patients, or antiviral
therapy be sufficient protection against the risk of
transmission?

Onus on parties to cooperate in finding
accommodation

“A person who requires accommodation in order
to perform the essential duties of a job has a
responsibility to communicate the need for
accommodation in sufficient detail and to co-
operate in consultations to enable the person
responsible for accommodation to respond to the
request.”®

This requirement suggests that dental students or
dentists may be obliged to report on a positive infective
status to the school or other relevant body. Those
suffering from the illness would need to take further
safety precautions to protect their patients, or adhere
stringently to universal safety practices. Dental schools

may argue that they need to be informed regarding a
student’s serological status to ensure that the
appropriate safety precautions are taken.

Tort liability

The trial decision in Halkyard v. Mathew® suggested that
an HIV-infected physician does not have a duty to
disclose his or her status to patients.* In this case, the
Alberta Court of Queen’s Bench considered a claim that
a surgeon with epilepsy had a duty to disclose his
condition to his patient as a material risk under the
informed consent process. The court rejected the claim,
finding that any issues about the ability of the defendant
to continue to practise should be dealt with by his
medical providers and the hospital in which he practised
rather than through the doctrine of informed consent.
However, the Court of Appeal in affirming the judgment
noted that the result might have been different if the
plaintiff had been able to demonstrate harm caused by
the failure to disclose.*

Privacy law

In 2005, the Freedom of Information and Protection of
Privacy Act® (FIPPA) was amended to include
educational institutions. As of June 10, 2006, these
institutions became subject to the requirements of
FIPPA. An educational institution is defined in the act as
“an institution that is a college of applied arts and
technology or a university.”* FIPPA governs the
protection of the privacy of individuals with respect to
personal information about themselves, and provides
individuals with a right of access to that information held
by the institutions.

The right of access is governed by the principles that
information should be available to the public and
exemptions from rights of access should be limited and
specific. A university is not to use personal information
in its possession except for the purpose for which it was
obtained or for a consistent purpose, or where the
individual has consented to its use.” “Personal
information” includes the fingerprints or blood type of
an individual, and would likely include such sensitive
information as one’s serostatus as supplied to a dental
school or to an employer. Each Ontario university makes
available on its website information related to how it
intends to administer its responsibilities under FIPPA.®
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Conclusion

The potential risk of transmission must be weighed
against the invasion of privacy to the student. While
one’s serological status may be a risk factor for patients
or other students upon which the affected individual is
operating, a zero risk policy is never possible. Patients
are routinely exposed to a number of factors that may
present a degree of risk that one cannot test for, such as
the stress, fatigue, or personal problems that may affect
the performance of a dentist or dental student. A focus
on standard precautions, vaccinations, and perhaps
antiviral therapy for those with a positive serostatus may
well be a more effective and ethical means of warding
against transmission than a policy of testing and
screening out those applicants with Hepatitis B. It is
important that in weighing the risks to both patients and
Hepatitis B positive students or practitioners to avoid the
temptation to jump to what appears to be an easy
solution. We need only reflect upon the discrimination
and widespread public fears regarding HIV and AIDS in
the late 1980s and early 1990s to remind ourselves of the
need to ensure that any steps taken are ethical and
rationally connected to the relevant medical data.

Ensuring Continued Trust ® DISPATCH ¢ MAY/JUNE 2009

13



The Legal and Human Rights
Ramifications of Serology Testing
for Dental Professionals

References

1.
2.

S

10

13.

14.

15.
16.
17.
18.
19.
20.
21.
22.
23.
24.

25.
26.
27.

Regulated Health Professions Act, 1991 S.0. 1991, Chapter 18.

The College of Physicians and Surgeons of Ontario, online:
Physicians with Blood-borne Pathogens,
<http://www.cpso.on.ca/poiicies/bloodborne. htm>.

Ibid.
Ibid.
Ibid.

Timothy McGaw, Edmund Peters & Donna Holton, “Dental
Students with Hepatitis B e Antigen: A Survey of Canadian
Dental Schools” (2000) J. Can. Dent. Assoc. 562.

Health Canada, “Proceedings of the Consensus Conference
on Infected Health Care Workers: Risk for Transmission of
Bloodborne Pathogens” (July 1998) 24 Can. Communicable
Disease Report (4th Supp.).

Supra note 6.

Supra note 6.

. Supra note 6.
11.
12.

Supra note 6.

Dental Students with Hepatitis B: Issues to be Considered
When Defining Policies, Nghe S. Luu, Journal of Dental
Education, Volume 68, Number 3 at 306.

First Year Dental Admissions-National Applicant Pool,
online: The University of Western Ontario,

Schulich Medicine and Dentistry
<http://www.schulich.uwo.ca/dentistry/
admissions_yrl.html>.

The University of British Columbia, Faculty of Dentistry,
online: Admission Procedures <
http://www.dentistry.ubc.ca/academic
programs/dmd/admission_procedures.asp>.

Supra note 12 at 306.
Supra note 12 at 307.
Supra note 12 at 307.
Supra note 12 at 308.
Supra note 12 at 308.
Supra note 12 at 308.
Supra note 12 at 312.
Supra note 12 at 308.
Supra note 12 at 308.

Hepatitis B, Hepatitis C, and other blood-borne infections in
healthcare workers, Viral Hepatitis Prevention Board
Meeting, Rome, Italy, March 17-18, 2005, Guido Francois, at

8, citing “Doctor-to-patient transmission of Hepatitis B virus:

the potential of antiviral therapy for prevention.”
Supra note 12 at 309.
Supra note 12 at 309.

Implementing a Policy for Practitioners Infected with Blood-
Borne Pathogens, Virginia Roth and Jim Worthington,

28.
29.

30.

40.
41.

42.

43.
44.
45.
46.
47.
48.
49.
50.
51.
52.
53.

54.
55.
56.
57.

58.

Healthcare Quarterly Vol.8, October 2005.
Supra note 12 at 310.

Public Health Agency of Canada, online: Proceedings of the
consensus Conference on Infected Health Care Workers:
Risk for Transmission of Bloodborne Pathogens,
<http://www.phac-aspc.gc.ca/publicat/ccdr-
rmtc/98vol24/24s4/index.html> at 8.

Tracey M. Bailey, Timothy Caulfield, Nola M. Ries, Public
Health Law & Policy in Canada, (LexisNexis Canada Inc.:
2005) at 179.

. Ibid at 180.

. Ibid at 180.

. Supra note 30 at 181.

. Mandatory Blood Testing Act, 2006 S.O. 2006, Chapter 26.
. Mandatory Testing and Disclosure Act, S.A. 2006, c. M-3.5.
. Mandatory Testing and Disclosure Act, S.N.S. 2004, c.29.

. Supra note 30 at 185.

. Supra note 30 at 185.

. Immigration and Refugee Protection Act, S.C. 2001, c.27,

$.38(1)(c).
Supra note 30 at 208.

See Hamel v. Malaxos (1993) 13 L.W. 1340-009 and PM et
Commission des droits de la personne v. G (1996) 24
C.H.R.R.D/21.

College Des Medecins du Quebec, online: The Physician and
Blood-borne Pathogens, <http://www.cmgq.org/
DocumentLibrary/UploadedContents/CmsDocuments/
Position_infections_transmissibles_sang ANG.pdf>.

Ibid at 3.

Ibid at 4.

Ibid at 5.

Ibid at 6.

Ibid at 7.

Ibid at 7-8.

Ibid at 8-9.

R.S.0. 1990, c. H.19 [Code].

[2001] 1 S.C.R. 772.

(1990), 12 C.H.R.R. D/91 (Ont. S.C.).

Adelyn L. Bowland, The 2008 Annotated Ontario Human
Rights Code (Toronto: Thomson Carswell, 2007) at 479.

Supra note 50, s. 1.

Supra note 50, s. 6.

Supra note 50, s. 10(1).

Entrop v. Imperial Oil Limited (2000), 189 D.L.R. (4th) 14
(Ont. CA)).

British Columbia (Public Service Employee Relations
Commission) v. BCGSEU, [1999] 3 S.C.R. 3.

14  Ensuring Continued Trust « DISPATCH ¢ MAY/JUNE 2009



59.

60.

61.
62.

63.
64.
65.
66.
67.

68.

69.
70.
71.

72.
73.

74.
75.
76.
77.

78.
79.
80.
81.
82.
83.
84.
85.

86.
87.
88.

Ontario Human Rights Commission, online: Policy on Drug
and Alcohol Testing,
<http://www.ohrc.on.ca/en/resources/Policies/PolicyDrug
Alch/pdf> at 4.

Hydro-Québec v. Syndicat des employés de techniques
professionnelles et de bureau d’ HydroQuébec, section
locale 2000 (SCFP-FTQ) [2008] S.C.]J. No. 44.

Ibid at 16.

Sopinka J. in Central Okanagan School District No. 23 v.
Renaud, [1992] 2 S.C.R. 970 at 18-19.

Code, s. 11(2),s.17(2).

Supra note 29.

Bowland, supra note 53 at 563.

(1988), 9 C.H.R.R. D/5391 (B.C.C.H.R.).

Russel W. Zinn & Patricia P. Brethour, The Law of Human
Rights in Canada: Practice and Procedure (Aurora: Canada
Law Book, 2008) at 5-39.

Ontario Human Rights Commission, Policy on
Employment-Related Medical Information (approved on 19
June, 1996), online:
<http://www.ohrc.on.ca/en/resources/Policies/
PolicyEmpMed /pdf>.

Ibid at 1.
Ibid.

Adelyn L. Bowland, The 2008 Annotated Ontario Human
Rights Code (Toronto: Thomson Carswell, 2007) at 556.

Ibid at 565.

Alberta (Human Rights and Citizenship Commission) v.
Kellogg Brown & Root, [2007] 267 D.L.R. (4th) 639.

Entrop v. Imperial Oil Limited (2000), 189 D.L.R. (4th) 14.
Ibid.
Supra note 59 at 5.

Centre d’Accueil Sainte-Domitille v. Union des employés de
service, local 298 (1989) 9 L.W. 903-016.

Supra note 59 at 4, referring to Entrop.

Supra note 59 at 4.

Supra note 14.

Supra note 59 at 8.

Halkyard Estate v. Mathew, [1998] A.J. No. 986.
Supra note 30 at 208.

Halkyard Estate v. Mathew, [2001] 277 A.R. 373.

Freedom of Information and Protection of Privacy Act,
R.S.0. 1990, Chapter F.31.

Ibid, s.2(1).
Ibid, s.41(1).

Ontario Confederation of University Faculty Associations,
online: FIPPA <http://www.ocufa.on.ca/fippa.asp>.

Ensuring Continued Trust ® DISPATCH ¢ MAY/JUNE 2009

15



Royal College of Environmental Stewardship

Dental Surgeons of Ontario This magazine is printed on paper certified by the
international Forest Stewardship Council as
Ensuring Continued Trust containing 25% post-consumer waste to minimize

our environmental footprint. In making the paper,

6 Crescent Road oxygen instead of chlorine was used to bleach the

Toronto ON Canada M4W 1T1 paper. Up to 85% of the paper is made of hardwood
T:416.961.6555 F: 416.961.5814 sawdust from wood-product manufacturers. The inks
Toll Free: 800.565.4591 www.rcdso.org used are 100% vegetable-based.

16  Ensuring Continued Trust ¢ DISPATCH e MAY/JUNE 2009



	Page 1.pdf
	Page 2.pdf
	Page 3.pdf
	Page 4.pdf
	Page 5.pdf
	Page 6.pdf
	Page 7.pdf
	Page 8.pdf
	Page 9.pdf
	Page 10.pdf
	Page 11.pdf
	Page 12.pdf
	Page 13.pdf
	Page 14.pdf
	Page 15.pdf
	Page 16.pdf

